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Pro Bono Costs Orders: Frequently Asked Questions
Got questions about Pro Bono Costs Orders? You’ll find answers here. If we haven’t covered what you need, 
get in touch at costs@atjf.org.uk.

The Legal 
Framework

How and when are costs sought?
The procedure for seeking an order for pro bono costs is the same as seeking a normal costs order, and can be 
agreed between the parties.

At the successful conclusion of an application, trial or appeal, you ask the judge to order pro bono costs against the 
losing party, pursuant to Section 194 of the Legal Services Act 2007 and CPR rule 46.7 (for the County Court, High 
Court and Court of Appeal).

What legislation applies to Pro Bono Costs Orders?
Different sections of the Legal Services Act 2007 cover different jurisdictions:

•	 Section 194: County Court, Family Court, High Court, and Court of Appeal Civil Division

•	 Section 194A: Tribunals

•	 Section 194B: Civil appeals before the Supreme Court

What rules apply?
•	 County Court through to Court of Appeal: CPR 46.7 and Practice Direction 46, para 4.1 CPR 46.7(4) applies the 

normal costs provisions (CPR parts 44-47) to pro bono costs, with certain modifications

•	 Supreme Court: Practice Direction 13, para 5

•	 Tribunals: No specific rules yet, follow the tribunal’s normal costs procedure as closely as possible.

mailto:costs%40atjf.org.uk?subject=
https://www.legislation.gov.uk/ukpga/2007/29/section/194
https://www.legislation.gov.uk/ukpga/2007/29/section/194A
https://www.legislation.gov.uk/ukpga/2007/29/section/194B
https://www.justice.gov.uk/courts/procedure-rules/civil/rules/part-46-costs-special-cases#46.7
https://www.justice.gov.uk/courts/procedure-rules/civil/rules/part-46-costs-special-cases/practice-direction-46-costs-special-cases#4.1
https://supremecourt.uk/how-to-appeal/non-portal-pd13
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Making 
Applications

Which courts can order Pro Bono Costs Orders?
Pro Bono Costs Orders are available in:

Courts: A “civil court”, as defined by Section 194(10) of the Legal Services Act 2007: County Court, Family Court, 
High Court, Court of Appeal (civil division), and the Supreme Court when dealing with relevant civil appeals 
(Section 194B Legal Services Act 2007).

Tribunals with cost-bearing powers:

•	 First-tier Tribunal (Health, Education and Social Care; General Regulatory; Tax; Immigration and Asylum; 
Property Chambers)

•	 Upper Tribunal (Administrative Appeals; Tax and Chancery; Immigration and Asylum; Lands Chambers)

•	 Employment Tribunal and Employment Appeal Tribunal

•	 Competition Appeal Tribunal

The key condition for tribunals: they must have the power to award ordinary costs (for example, for unreasonable 
conduct).

When can I apply for a Pro Bono Costs Order?
Apply at the same time you’d seek normal costs. This means:

•	 At the successful conclusion of an application, trial, or appeal

•	 In settlement negotiations and consent orders

•	 Where costs are deemed in your favour (CPR 44.9)

The right of deemed costs arises (unless a court orders otherwise) under:

•	 CPR 3.7 (claim struck out for non-payment of fees)

•	 CPR 36.13(1) and (2) (Part 36 offer accepted by claimant)

•	 CPR 38.6 (discontinued claims. In partly discontinued proceedings, CPR rule 38.8(2) allows a court to stay the 
remainder of the proceedings until the claimant pays the pro bono costs that were ordered.)

https://www.justice.gov.uk/courts/procedure-rules/civil/rules/part38#38.8
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Can pro bono costs be included in settlements?
Yes. Include them in settlement agreements and consent orders just like normal costs, except the payment goes to 
The Access to Justice Foundation.

Suggested wording: “The [party] shall pay costs for pro bono representation on or before [date] to The Access to 
Justice Foundation (7 Bell Yard, London WC2A 2JR), in the amount of £____.”

If you’re the claimant accepting a Part 36 offer, you can still apply to the court for pro bono costs or agree them with 
the other side (CPR 44.9(3)).

Let us know when you’ve agreed pro bono costs: costs@atjf.org.uk 

What if both parties are represented pro bono?
You can’t get a Section 194 order where the losing party was represented pro bono or under legal aid throughout.

Can I apply for pro bono costs in the small claims track?
Yes, but recovery is restricted to court fees and specified expenses unless the other side has acted unreasonably.

Preparing Your 
Application

How do I draft an order for pro bono costs?
The order must specify payment to The Access to Justice Foundation (CPR 46.7(2)).

Suggested wording: “The [party] must pay costs for pro bono representation on or before [date] to The Access to 
Justice Foundation (7 Bell Yard, London WC2A 2JR), [summarily assessed at £______] [or] [to be assessed on the 
standard/indemnity basis if not agreed].”

Do I need to provide a statement of costs?
Yes. File and serve your statement before the hearing, showing:

•	 What pro bono work was done

•	 The equivalent cost at normal rates

https://www.justice.gov.uk/courts/procedure-rules/civil/rules/part-44-general-rules-about-costs#rule44.9
mailto:costs@atjf.org.uk
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This helps the court use summary assessment (Practice Direction 46, para 4.1).

Create your own schedule or adapt Form N260 (cross out the paragraph starting “The costs stated above...” on page 4).

Important: Don’t include VAT in pro bono costs (Practice Direction 44, para 2.14).

If you had pro bono representation for only part of the proceedings, divide your bill to distinguish between pro bono 
costs and normal costs for fee-paid work (Practice Direction 47, para 5.8(2)).

For complex cases, the Pro Bono Expert Support Project can connect you with costs lawyers working pro bono who 
can help to draft schedules of costs.

Can disbursements be included?
Yes. Ask the judge to include disbursements in the Pro Bono Costs Order. We can only pay out disbursements 
that are set out in the order.

Should I include VAT?
No.

Can I apply for pro bono costs alongside ordinary costs or legal aid?
Yes. Just record and differentiate your time accurately across pro bono, fee-paying, and legal aid work, then 
apply for the amount applicable to your pro bono work.

Assessment 
and Payment

How is the amount assessed?
Pro bono costs are assessed the same way as ordinary costs—by summary or detailed assessment (CPR 46.7(1)).

If Part 45 fixed costs apply, use those rates (CPR 46.7(1)(a)).

What happens if detailed assessment is ordered?
CPR Part 47 provides for detailed assessment of pro bono costs.

https://www.justice.gov.uk/courts/procedure-rules/civil/rules/part-46-costs-special-cases/practice-direction-46-costs-special-cases#4.1
https://www.justice.gov.uk/courts/procedure-rules/civil/rules/part-44-general-rules-about-costs/part-44-general-rules-about-costs2#para2.14
https://www.justice.gov.uk/courts/procedure-rules/civil/rules/part-47-procedure-for-detailed-assessment/practice-direction-46-costs-special-cases2#5.7
https://www.nationalprobonocentre.org.uk/project/pro-bono-expert-support/
https://www.justice.gov.uk/courts/procedure-rules/civil/rules/part-46-costs-special-cases#46.7
https://www.justice.gov.uk/courts/procedure-rules/civil/rules/part-46-costs-special-cases#46.7
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If you’re represented pro bono during detailed assessment proceedings, you can’t recover normal costs for those 
proceedings, but you can seek additional pro bono costs for the extra representation (CPR 47.20(2)).

During detailed assessment of pro bono costs, send copies of any cost certificates or orders to The Access to 
Justice Foundation (See CPR rule 47.11(4) obtaining default costs certificate, rule 47.12(3) default costs certificate set 
aside or varied, rule 47.16(4), interim costs certificate issued or varied, and rule 47.17(6), final costs certificate).

How should payment be made?
The losing party pays The Access to Justice Foundation by:

Bank transfer:

•	 Contact costs@atjf.org.uk for this information

Cheque:

•	 Payable to: The Access to Justice Foundation

•	 Address: 7 Bell Yard, London WC2A 2JR

Generally payment is due within 14 days of the order. We’ll send a receipt confirming payment.

Notification and 
Enforcement

Do I need to notify the Access to Justice Foundation?
Yes. CPR 46.7(3) requires you to send us a copy of the order within 7 days of receipt.

Email a scanned copy to costs@atjf.org.uk or post to:  
The Access to Justice Foundation, 7 Bell Yard, London WC2A 2JR.

Also include the payor’s contact details.

Can pro bono costs orders be enforced?
Yes, just like normal costs orders (for example, using a charging order).

If you’re planning to enforce the substantive judgment, let us know: costs@atjf.org.uk 

https://www.justice.gov.uk/courts/procedure-rules/civil/rules/part-47-procedure-for-detailed-assessment#47.20
https://www.justice.gov.uk/courts/procedure-rules/civil/rules/part-47-procedure-for-detailed-assessment#47.11
https://www.justice.gov.uk/courts/procedure-rules/civil/rules/part-47-procedure-for-detailed-assessment#47.12
https://www.justice.gov.uk/courts/procedure-rules/civil/rules/part-47-procedure-for-detailed-assessment#47.16
https://www.justice.gov.uk/courts/procedure-rules/civil/rules/part-47-procedure-for-detailed-assessment#47.17
mailto:costs@atjf.org.uk
mailto:costs@atjf.org.uk
mailto:costs@atjf.org.uk
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We may enforce unpaid costs orders where appropriate, instructing external solicitors who work pro bono. We 
review each matter case-by-case.

We don’t get involved in individual cases or litigation until a costs order is made.

Specific 
Situations

What if the pro bono party loses?
Pro bono costs can’t normally be sought against the winning party; the usual rule applies that winning parties obtain 
costs from losing parties.

The pro bono costs regime doesn’t affect the risk of adverse costs against a pro bono party. Continue advising pro 
bono clients about the risk of costs being ordered against them if they lose.

Can clients in judicial review seek cost-capping orders?
Yes. Claiming pro bono costs shouldn’t impact a cost-capping order application. ‘Reciprocal’ in the context of costs 
doesn’t mean ‘the same’. Pro bono clients may seek to cap their adverse costs at a low fixed sum while capping pro 
bono costs at a higher sum or at GLD rates if they are successful.

Who can apply for pro bono costs orders?
You can apply if you’re:

•	 Legally qualified and representing on a pro bono basis

•	 Supervised by someone legally qualified (as a paralegal, trainee, etc.)

Litigants in person who aren’t legally qualified or supervised can’t apply.

Can I negotiate that costs won’t be pursued?
Before a court makes an order, you’re free to decide not to seek pro bono costs if it facilitates settlement. We 
encourage pro bono costs to be agreed and included in settlements wherever possible.
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How should I inform clients about pro bono costs?
Advise clients about pro bono costs orders as standard practice. For example, you can include this statement in 
your engagement letter:

“Our pro bono service means you won’t be charged for our costs (except for any disbursements and expenses). 
However, in civil court proceedings in England and Wales, the losing party may be ordered to pay a proportion of 
the winning party’s costs. Section 194 of the Legal Services Act 2007 allows pro bono costs to be claimed from 
the losing party, the costs that could have been claimed if you had been paying. These costs are paid to The 
Access to Justice Foundation, a national charity that supports free legal services. If you successfully recover pro 
bono costs from another party, those funds will be paid to The Access to Justice Foundation.”

What should I include in my client care letter?
Where your letter refers to acting without charge or discusses adverse costs risks, consider including:

“Under Section 194 of the Legal Services Act 2007 and Civil Procedure Rule 46.7, if you’re successful in this 
matter or any of its stages, we’ll seek to recover ‘pro bono costs’ from your opponent. This represents what the 
legal representation would have cost if we’d charged for our services. It can be ordered by the court or included 
in a settlement agreement. When pro bono costs are obtained, the legislation requires they be paid to The Access 
to Justice Foundation, which supports free legal help for more people.”

Distribution Can I express a preference for how costs are distributed?
Yes. Anyone associated with a successful Pro Bono Costs Order may express preferences about how we distribute 
the funds.

Our trustees will consider your preferences while maintaining a strategic, due diligence approach, but aren’t bound 
by them.

Share your preferences by email: costs@atjf.org.uk 

Client 
Communication

Still have questions? Get in touch: costs@atjf.org.uk

Access to Justice Foundation 7 Bell Yard, London, WC2A 2JR
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mailto:costs@atjf.org.uk
mailto:costs%40atjf.org.uk?subject=

